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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-

represented parties must call Department 21 to request argument and must specify, in detail, 

what provision(s) of the tentative ruling they intend to argue and why. Counsel or self-

represented parties requesting argument must advise all other counsel and self-represented 

parties by no later than 4:00PM of their decision to argue, and of the issues to be argued. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any 

party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL 

PROVIDED THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS 

PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom 

while others appear in person. If all parties agree to appear by Zoom, call the department 

before 4:00PM on the day preceding the hearing for authorization to use the Zoom link below. 

You will likely be called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 

 
 

 
  

 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09
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1. 9:00 AM CASE NUMBER:  MSC17-02495 
CASE NAME:  BERNIE  VS.  BERNIE 
HEARING ON MOTION TO ALLOW CONTINUANCE OF ACTION AND FOR LEAVE TO AMEND 
3rd Amended CROSS-COMPLAINT 
*TENTATIVE RULING:* 
 

Adam Hinh, the personal representative of the estate of Dan Bernie, requests the following:  
(1) an order under CCP § 377.31 that he may continue the cross-action that Dan Bernie filed before 
Dan died; and (2) an order that Hinh may file a Fourth Amended Cross-Complaint (4th AXC.)   
The order to continue the cross-action under CCP § 377.31 is granted as unopposed.  The order to file 
a 4th AXC in the form currently proposed is denied for the reasons stated below. 

 
Background 
 
The decision whether to permit Hinh to file the proposed 4th ACC involves application of the 

sham pleading rule.  In turn, that requires analysis of the previous pleadings in this case.   
 
This is an action among four brothers over rights and contributions in three alleged 

investment properties, known as the Lucille Drive Property, the Tahoe Property, and the Hawthorne 
Property.  Three of the brothers, Bob, Gary, and Steve Bernie, filed the action on December 17, 2017, 
alleging that although Dan was the sole record owner of the Lucille Drive Property, the other brothers 
each owned a one-quarter interest in that property pursuant to a partnership.  (Original Complaint, 
¶ 6.)  The fourth brother, Dan Bernie (now deceased), was the defendant.   

 
Despite that the original complaint verified the allegation that the Lucille Drive Property was 

owned by the four brothers as partners, in a verified First Amended Complaint filed September 11, 
2018, plaintiffs dropped the partnership allegation and instead alleged that the brothers owned that 
property in a joint venture.  (FAC, ¶ 6.)   

 
On October 12, 2018, Dan filed a cross-complaint back against Bob, Gary, and Steve, alleging 

that no such partnership agreement existed and that his brothers exercised undue influence over him 
and demanded monies from him to which they were not entitled.   (Cross-Complaint, ¶ 7, 9, 10, and 
20.)  The original Cross-Complaint also mentioned the Tahoe and Hawthorne Properties, alleging 
plaintiffs demanded that Dan contribute toward the expenses on those properties as well.  (Id., ¶ 10, 
14-16.) 

 
Plaintiffs filed a Second Amended Complaint on December 17, 2018, and a verified Third 

Amended Complaint on January 11, 2019.  The Third Amended Complaint still contained the 
allegation that the four brothers jointly owned the Lucille Drive Property pursuant to an oral joint 
venture agreement.  (Third Amended Complaint, ¶ 6, 13, 14.)   

 
Dan filed a verified Answer to the Third Amended Complaint on February 14, 2019.  In his 

Answer, Dan denied that plaintiffs entered a joint venture with him to purchase the Lucille Drive 
Property.  (¶ 6, 13, 14.) 
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Dan filed a Second Amended Cross-Complaint on April 5, 2019.  In addition to the allegations 

concerning the Lucille Drive Property, the Second Amended Cross-Complaint alleged that plaintiffs 
obtained money from Dan regarding the Tahoe and Hawthorne Properties “based on their collective 
ownership of the Tahoe Property and cross-defendants’ representation that cross-complainant had a 
financial interest as an investment in the Hawthorne Property” along with plaintiffs.    (Second 
Amended Cross-Complaint, ¶ 10.)  It further alleged that Dan was “investing in the Hawthorne 
Property and maintaining the Tahoe Property in a manner that would provide him with financial 
security in retirement.”  (Ibid.; see also ¶ 14 and ¶ 16 (Dan contributed money towards the property 
taxes, mortgage, maintenance, and upkeep of the Hawthorne Property as a financial investment).)   

 
Dan’s Second Amended Cross-Complaint included a cause of action for Declaratory Relief.  

In that cause of action, Dan alleged that he contended he was entitled to be repaid by Gary, Bob, and 
Steve for Dan’s monetary contributions to the purported partnership or joint venture that were not 
reasonably used by Gary, Bob, and Steve, and that Dan alone was the owner of the Lucille Drive 
Property.  (Second Amended Cross-Complaint, ¶ 19.)  Dan also denied there was any partnership or 
joint venture concerning the Lucille Drive Property, but said that if the court determined otherwise, 
he was requesting that such partnership or joint venture be dissolved.  (Id., ¶ 20.)   

 
Dan filed a Third Amended Cross-Complaint on June 11, 2019.  It contained substantially 

similar factual allegations.  (See ¶ 11, 15, 18, 20, 21.)   
 
Dan died on April 22, 2020.  The moving party, Hinh, was appointed as the personal 

representative of Dan’s estate in July 2020. 
 
To summarize, each side has already filed an original and two amended pleadings demanding 

relief.  In all versions of the complaint, plaintiffs have alleged that while title to the Lucille Property 
was held in Dan’s name alone, the other brothers all own one-quarter shares in that property under 
an oral partnership or joint venture agreement.  In a verified Answer, Dan denied that there was such 
an agreement or that the other brothers had any ownership interest in the Lucille Drive Property. 

 
In all previous versions of the cross-complaint, Dan has denied that his brothers held any 

ownership interest in the Lucille Drive Property as his partners or joint venturers, but has alleged that 
he has some financial interest in the Tahoe and Hawthorne Properties.  

 
Now, Hinh wants to file a 4th AXC.  In this version of the cross-complaint, Hinh drops the 

assertion that there was never a joint venture agreement as to the Lucille Drive Property and 
affirmatively alleges that there was a joint venture agreement and that it existed as to all three 
properties. 

 
Plaintiffs oppose this as a sham amendment because it contradicts the original denial that 

there was any such agreement and because they can no longer take the deposition of Dan regarding 
the basis for this new assertion or concession. 
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Discussion 
 
The motion and the proposed pleading fail to explain why Dan earlier denied there was any 

joint venture regarding the Lucille Drive Property and his successor now asserts there was.   
 
“A litigant should not be allowed to abuse the privilege of amendment. If the amended 

pleading is only a sham, and it is apparent that no cause of action can truthfully be stated, the court 
should disregard that pleading.”  (Avalon Painting Co. v. Alert Lbr. Co. (1965) 234 Cal.App.2d 178, 184.  
A plaintiff or cross-complainant may not make a sham amendment to breathe life into a complaint 
that is otherwise defective.  (Vallejo Development Co. v. Beck Development Co. (1994) 24 Cal.App.4th 
929, 946.)  Thus, for instance, a sham amendment may not be used to cure a complaint that is 
unavoidably barred by the statute of limitations.  (See Lee v. Hensley (1951) 103 Cal.App.2d 697, 709-
710 (statute of limitations); see also Vallejo, supra (rejecting amendment intended to get around rule 
that no recovery is available to unlicensed contractor for services for which a license is required); Hills 
Transp. Co. v. Southwest Forest Industries, Inc. (1968) 266 Cal.App.2d 702, 712-713 (sustaining 
demurrer because harmful information was deleted from prior pleading without explanation).)   
 

On the other hand, while the sham pleading rule is “valid and useful . . .it does not exist in a 
vacuum and cannot be mechanically applied.” (Lim v. The.TV Corp. Internat. (2002) 99 Cal.App.4th 
684, 691.)  The sham pleading rule is not intended to prevent honest complainants from correcting 
erroneous allegations, ambiguous facts, or mistaken legal conclusions.  (Deveny, supra, 139 
Cal.App.4th at 426; Berman v. Bromberg (1997) 56 Cal.App.4th 936, 939.)   
 

Here, plaintiffs have alleged all along that Bob, Gary, Steve, Dan each own a one-quarter 
interest in the Lucille Drive Property so it can hardly be called a sham for Dan’s successor to echo that 
same allegation in the proposed 4th AXC.  For plaintiffs to call that a sham is to admit that their own 
verified allegation is also a sham.  Given plaintiffs’ own allegation that each of the parties to this case 
owned a one-quarter interest in the Lucille Drive Property in a joint venture, the court cannot say an 
allegation by Dan to this effect is untruthful.   
 

Further, the core concern of the sham pleading rule – that a plaintiff is using the right of 
amendment to cure a defective complaint – is not present here.  The Third Amended Cross-Complaint 
alleges a valid claim that a joint venture existed as to the Tahoe and Hawthorne Properties.  Hihn is 
not requesting leave to file the proposed 4th AXC to correct a defect in that claim or in any other 
aspect of the Third Amended Cross-Complaint.  Nor is he seeking to aid the estate with regard to the 
Lucille Drive Property.  His concession that the brothers each owned a one-quarter interest in the 
Lucille Drive Property and that Dan did not own a 100% interest in that property is a change in 
position that harms rather than benefits Dan’s estate.  Thus, to the extent that this is a concession 
rather than an assertion of fact, it lacks an “onus of untruthfulness.”  (Avalon Painting Co. v. Alert Lbr. 
Co., supra, 234 Cal.App.2d at 184 (permitting an amended cross-complaint to allege that the 
relationship between and a retailer and a manufacturer was buyer and seller rather than agent and 
principal).)   
 

Presumably, Hihh is making a behind-the-scenes calculation that the estate is more 
benefitted by a one-quarter interest in all three properties rather than a 100% interest in just one of 
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them.  But the concession that there is joint ownership interest in the Lucille Drive Property does not 
necessarily aid him materially in proving there was one in the other two properties as well.  Dan is 
deceased, so he can offer no evidence beyond what he already has.  If any testimony that he gave in 
deposition before he died is admissible, so presumably are the verified statements he made in his 
answer, for the purpose of undercutting his successor’s assertions at trial.  (Deveny v. Entropin, Inc. 
(2006) 139 Cal.App.4th 408, 426 (“superseded pleadings may be used at trial as admissions against 
interest . . .”))  

 
In any lawsuit, a defendant may decide to concede an issue after fighting it vigorously, even 

for years. The court cannot prevent this, and has no obvious interest in doing so.  A concession 
eliminates an issue and streamlines the case.  The court could not prevent Hinh from any taking any 
number of procedural steps that would reach essentially the same result as he attempts to do here 
with the proposed 4th AXC.  For instance, he could amend a discovery response to admit rather than 
deny plaintiffs’ claim of joint ownership of the Lucille Drive Property; stipulate to that fact in a filing or 
in open court; or even withdraw the Answer to the Third Amended Complaint. 
 

The only thing that strikes the court as unfair is for Hinh, without explanation, now to assert 
rather than merely concede that there was a joint venture concerning the Lucille Drive Property when 
Dan under oath denied that one existed. 

 
Accordingly, the court declines to grant leave for Hinh to file the 4th AXC that he currently 

proposes.  Various paragraphs would need to be altered to reflect a concession rather than an 
assertion that there was a joint venture agreement concerning the Lucille Drive Property, including 
but not limited to paragraphs 10, 21, and 52.  If Hinh continues to want to file a 4th AXC after this 
ruling, the court encourages the parties to agree on revised allegations that are consistent with this 
ruling and then stipulate to the filing of a 4th AXC rather than requiring a further motion.  

 
 

  

    

2. 9:00 AM CASE NUMBER:  MSC18-01553 
CASE NAME:  SRI  VS.  DUTCH GIRL ENTERPRISES, INC. 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS WITH REGARD TO PLAINTIFF’S 
7th CAUSE OF ACTION 
*TENTATIVE RULING:* 
 
Although the Court timely received Defendant’s moving papers and reply, it only belatedly received 
plaintiff’s Opposition to the Motion for Judgment on the Pleadings. In order to fully consider the 
papers, the court continues the hearing on this motion is continued to June 15, 2022. 
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3. 9:00 AM CASE NUMBER:  MSC19-00871 
CASE NAME:  VESCE  VS. TULLOCH 
MOTION TO COMPEL ARBITRATION   
*TENTATIVE RULING:* 
 
Continued by the Court to June 8, 2022.  
 

 

  

    

4. 9:00 AM CASE NUMBER:  MSC19-01707 
CASE NAME:  PREET WALIA  VS.  CPX CARRIER INC. 
HEARING ON SUMMARY JUDGMENT MOTION 
*TENTATIVE RULING:* 
 

Plaintiff Preet Walia, Plaintiff Roopreet Soorma, and Plaintiff Guarav Walia (collectively, “Plaintiffs”) 

filed a complaint for damages for dangerous condition of public property against Defendant State of 

California Department of Transportation (“Defendant” or “the State”).  

The State moves for summary judgment on the ground that Plaintiffs are unable to establish that the 

subject property is in dangerous condition under Government Code § 835 and pursuant to 

Government Code § 830.8 which grants immunity to Caltrans. 

For the following reasons, Defendant’s motion for summary judgment is granted. 

Brief Factual Background 

The complaint arises out of a car accident in the early morning hours of May 25, 2018. A tractor trailer 

crashed on eastbound Interstate 80 just before the Carquinez Bridge; it overturned, caught fire, and 

spilled fuel across the roadway. Jaipal Walia came upon the blocked portion of I-80 and was unable to 

come to a stop before striking a different truck that was stopped due to the overturned rig. He died 

from his injuries. (Complaint at ¶ 1.) 

Plaintiffs allege that the State controlled the section of freeway where both the primary and 

secondary accidents occurred. (Complaint at ¶ 11.) They allege that the State was “negligent and 

careless in the design, construction, maintenance, inspection, repair, and control of Interstate 80 at 

this location, and the adjacent area, such that the roadway presented a dangerous, defective and 

hazardous condition on May 25, 2018. (Id. at ¶ 12.) 

In their discovery responses, Plaintiffs stated that their dangerous condition claim was based on 

Defendants’ knowledge of the danger of secondary collisions. (Defendants Evidence Exhibit E.) 

Legal Standard 

A defendant moving for summary judgment “bears the burden of persuasion that there is no triable 

issue of material fact and that [the defendant] is entitled to judgment as a matter of law.” (Aguilar v. 

Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) To meet this burden, the defendant must show that 
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one or more elements of the cause of action cannot be established, or that there is a complete 

defense to that cause of action. (Ibid.) Once the defendant satisfies its burden, “‘the burden shifts to 

the plaintiff … to show that a triable issue of one or more material facts exists as to that cause of 

action or a defense thereto.’” (Id. at p. 849.)  

A defendant moving for summary judgment bears the burden of showing that a cause of action has 

no merit because plaintiff cannot establish an element of the claim or because defendant has a 

complete defense. The burden then shifts to the plaintiff opposing the summary judgment motion to 

establish that a triable issue of fact exists as to these issues. (Saelzler v. Advanced Group 400 (2001) 

25 Cal.4th 763, 768.) 

Analysis 

Dangerous Condition of Public Property 

The State is not liable for an injury arising out of an act or omission of the public entity or its 

employees except as provided by statute. (Gov. Code, § 815, subd. (a).) The sole statutory basis for 

imposing liability on public entities as property owners is Government Code section 835. (Zelig v. 

County of Los Angeles (2002) 27 Cal.4th 1112, 1131–1132; Brenner v. City of El Cajon (2003) 113 

Cal.App.4th 434, 438–439.) Under that statute, a public entity is “liable for injury caused by a 

dangerous condition of its property if the plaintiff establishes that the property was in a dangerous 

condition at the time of the injury, that the injury was proximately caused by the dangerous 

condition, that the dangerous condition created a reasonably foreseeable risk of the kind of injury 

which was incurred, and that either: [¶] (a) A negligent or wrongful act or omission of an employee of 

the public entity within the scope of his employment created the dangerous condition; or [¶] (b) The 

public entity had actual or constructive notice of the dangerous condition … a sufficient time prior to 

the injury to have taken measures to protect against the dangerous condition.” (Gov. Code, § 835.) 

The element at issue here is the existence of a dangerous condition. 

A “dangerous condition” is defined as “a condition of property that creates a substantial (as 

distinguished from a minor, trivial or insignificant) risk of injury when such property … is used with 

due care in a manner in which it is reasonably foreseeable that it will be used.” (Gov. Code, § 830, 

subd. (a).) The existence of a dangerous condition is ordinarily a question of fact but “can be decided 

as a matter of law if reasonable minds can come to only one conclusion.” (Bonanno v. Central Contra 

Costa Transit Authority (2003) 30 Cal.4th 139, 148.) The Legislature has specified that “[a] condition is 

not … dangerous … if the trial or appellate court, viewing the evidence most favorably to the plaintiff, 

determines as a matter of law that the risk created by the condition was of such a minor, trivial or 

insignificant nature in view of the surrounding circumstances that no reasonable person would 

conclude that the condition created a substantial risk of injury when such property … was used with 

due care in a manner in which it was reasonably foreseeable that it would be used.” (Gov. Code, 

§ 830.2.) 

“[A] claim alleging a dangerous condition may not rely on generalized allegations [citation] but must 

specify in what manner the condition constituted a dangerous condition.” (Brenner v. City of El Cajon, 

supra, 113 Cal.App.4th at p. 439.) A plaintiff's allegations, and ultimately the evidence, must establish 
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a physical deficiency in the property itself. (Zelig v. County of Los Angeles, supra, 27 Cal.4th at pp. 

1135–1136; Brenner, supra, 113 Cal.App.4th at pp. 440–441.) A dangerous condition exists when 

public property “is physically damaged, deteriorated, or defective in such a way as to foreseeably 

endanger those using the property itself,” or possesses physical characteristics in its design, location, 

features or relationship to its surroundings that endanger users. (Bonanno v. Central Contra Costa 

Transit Authority, supra, 30 Cal.4th at pp. 148–149.) 

A public entity may be liable for a dangerous condition of public property even where the immediate 

cause of a plaintiff's injury is a third party's negligent or illegal act if some physical characteristic of 

the property exposes its users to increased danger from third party negligence or criminality. 

(Bonanno v. Central Contra Costa Transit Authority, supra, 30 Cal.4th at p. 152.) But it is insufficient to 

show only harmful third party conduct, like the conduct of a motorist. “‘[T]hird party conduct by 

itself, unrelated to the condition of the property, does not constitute a “dangerous condition” for 

which a public entity may be held liable.’” (Zelig v. County of Los Angeles, supra, at p. 1134.) There 

must be a defect in the physical condition of the property and that defect must have some causal 

relationship to the third party conduct that injures the plaintiff. (Id. at pp. 1135–1140.) “[P]ublic 

liability lies under [Government Code] section 835 only when a feature of the public property has 

‘increased or intensified’ the danger to users from third party conduct.” (Bonanno, supra, at p. 155.) 

Here, Plaintiffs have not identified any features of Interstate 80 where either the primary or 

secondary collision occurred that allegedly made the roadway dangerous. Instead, Plaintiffs argue 

that the overturned big rig blocking several lanes of traffic on I-80 was itself a dangerous condition 

under Government Code § 830. This argument is at odds with the statutory definition of “dangerous 

condition,” which reads “a condition of property that creates a substantial (as distinguished from a 

minor, trivial or insignificant) risk of injury when such property or adjacent property is used with due 

care in a manner in which it is reasonably foreseeable that it will be used.” (Gov. Code § 830(a) 

[emphasis added].) A temporarily overturned big rig is not a condition of Interstate 80 within the 

meaning of the Government Code. Plaintiffs have not argued or presented evidence that the State 

affirmatively created chaotic traffic conditions at the intersection in question through its design or 

location that posed risks to drivers beyond the risks inherent in travel by interstate. Instead, the 

gravamen of their argument is that Caltrans failed to effectively respond to the primary accident on I-

80, thus making it more likely than not that a secondary collision would occur. None of Plaintiffs’ 

evidence regarding a “hard closure” at Cummings Skyway is material, given their failure to 

demonstrate a physical defect with the roadway where the accident occurred. 

While the existence of a dangerous condition is ordinarily a question of fact, the issue “can be 

decided as a matter of law if reasonable minds can come to only one conclusion.” (Bonanno v. Central 

Contra Costa Transit Authority, supra, 30 Cal.4th at p. 148.) Applying this principle, the Court cannot 

conclude that a dangerous condition exists.  

Government Code § 830.8 

Finally, the Court addresses Plaintiffs’ argument that the big rig incident was a concealed trap and 

that Caltrans is not therefore entitled to immunity under Government Code § 830.8. 
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Pursuant to Government Code § 830.8, where the failure to post a warning sign results in a concealed 

trap for those exercising due care, the immunity under § 830.8 does not apply. (See Government 

Code § 830.8; see also Opp. at 24:22-24 [citing Callahan v. City and County of San Francisco (1967) 

249 Cal.App.2d 696, 704].) 

Plaintiffs’ reliance on the earlier Callahan case is inapt. There, a plaintiff sued the City of San Francisco 

for negligently maintaining its roads after the car she was a passenger in careened into a lake, 

paralyzing her. (Callahan v. City and County of San Francisco (1967) 249 Cal.App.2d 696, 704.) 

Notably, Plaintiffs fail to cite to the later Callahan decision where the court concluded that no 

dangerous condition existed and therefore Government Code § 830.8 was inapplicable. Callahan v. 

City and County of San Francisco (1971) 15 Cal.App.3d 374, 380 [warning devices are required only if a 

dangerous condition exists].) 

As discussed further, above, Plaintiffs have not made the predicate showing of a dangerous condition. 

As a consequence, Defendant is entitled to summary judgment as a matter of law.  

Evidentiary Objections 

The Court need only rule on those objections to evidence that were material to the disposition of the 

MSJ. (See CCP § 437c(q).) Here, there were none. 

 
 

  

    

5. 9:00 AM CASE NUMBER:  MSC20-01465 
CASE NAME:  HEWITT  VS.  WOOD 
HEARING ON SUMMARY JUDGMENT MOTION 
*TENTATIVE RULING:* 
 
Continued to Wednesday, June 8, 2022 at 9:00 a.m. 

 
 

  

    

6. 9:00 AM CASE NUMBER:  MSC20-02545 
CASE NAME:  HANSAWAT  VS.  ELLIOT 
 MOTION TO STRIKE   
*TENTATIVE RULING:* 
 
Unopposed motion to strike attorney fee request from prayer is granted without leave to amend. 
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7. 9:00 AM CASE NUMBER:  MSC21-00715 
CASE NAME:  HOYT  VS.  CHANDHOKE 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
Motion to be relieved as counsel for the “cancelled” entity, VII Peaks Capital, LLC, is granted. Counsel 
to provide an order after hearing with a postage paid return envelope directly to Department 21. 

 
 

  

    

8. 9:00 AM CASE NUMBER:  MSC21-00927 
CASE NAME:  JOHNSON  VS  LIVERAMP, INC. 
HEARING IN RE:  APPLICATION FOR ADMISSION OF JAMES M. GARY TO APPEAR PRO HAC VICE 
*TENTATIVE RULING:* 
 
James Gary’s application to appear pro hac vice as counsel for defendant Liveramp is granted. 
Counsel to submit an order after hearing with a postage paid return envelope directly to 
Department 21. 

 
 

  

    

9. 9:00 AM CASE NUMBER:  MSC21-01961 
CASE NAME:  DEENA BURKE  VS.  OLD REPUBLIC TITLE CO. 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
*TENTATIVE RULING:* 

 
Continued to June 15, 2022 to coincide with the hearing on the demurrer by Defendants Pouyan 
Broukhim and PB Financial Group Corp. 

 
 

  

    

10. 9:00 AM CASE NUMBER:  MSC21-02545 
CASE NAME:  SUCHIT  VS.  BASSETT 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
*TENTATIVE RULING:* 
 
Before the Court is Defendant John Bassett, LBG Hilltop, LLC, and LGB Real Estate Companies, LLC’s 

Demurrer to Plaintiff’s First Amended Complaint for Damages (“FAC”). The FAC sets forth four causes 

of action, namely: (1) negligence, (2) unlawful eviction/violation of Contra Costa County Urgency 

Ordinance 2020-26; (3) breach of contract; and (4) unlawful business practices in violation of 

California Business and Professions Code sections 17200 et seq.  

Defendants demurrer to each of the causes of action on the basis that Plaintiff has failed to state facts 

sufficient to constitute such causes of action. (CCP §431.10(e).) Additionally, Defendant demurrers to 
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the first, second, and fourth cause of action as being uncertain. (CCP §431.10(f).)  

For the following reasons, Defendants’ demurrer is sustained with leave to amend.  

Standard for Demurrer 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.)  

Legal conclusions are insufficient. (Id. at 1098–99; Doe at 551, fn. 5.) The Court “assume[s] the truth 
of the allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247.) 
A demurrer lies only for defects appearing on the face of the complaint or from matters of which the 
court must or may take judicial notice. (CCP 430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 318.)  

Factual Overview 

Plaintiff alleges that he leased space within the Hilltop Mall in Richmond, California from Defendants. 

The lease term at issue ran from February 1, 2020 to July 31, 2020. The First Amended Complaint 

(“FAC”) attaches a copy of a License Agreement between Fantasy Gifts LTD and Defendant LBG 

Hilltop, LLC for space within the Shops at Hilltop for this timeframe, signed by Plaintiff as owner of 

Fantasy Gifts LTD. 

On May 26, 2020, the Contra Costa County Urgency Ordinance No. 2020-16 (“Ordinance”) was 

enacted. The Ordinance, among other things, prohibited an owner of commercial real property from 

terminating a tenancy “for any no fault cause for eviction.” This prohibition was set to last through 

July 15, 2020. On June 2, 2020, Defendant John Bassett caused a Notice of Termination (“Notice”) to 

be served. Plaintiff alleges this Notice was in violation of the Ordinance. 

Analysis 

Negligence 

“The essential elements of a cause of action for negligence are: (1) the defendant’s legal duty of care 

towards the plaintiff; (2) the defendant’s breach of duty – the negligent act or omission; (3) injury to 

the plaintiff as a result of the breach – proximate or legal cause; and (4) damage to the plaintiff.” 

(Leyva v. Garcia (2018) 20 Cal.App.5th 1095, 1103.) 

Here, the FAC fails to allege any duty owed by Defendants to the individual Plaintiff Victor Suchit. 

The FAC attempts to claim that there was a landlord-tenant relationship between the parties, but the 

attached License Agreement (“Contract”) shows that it was made between Fantasy Gifts LTD and 

Defendant LBG Hilltop, LLC. Although the Contract was signed by Plaintiff, it was done so as the owner 

of Fantasy Gifts. Plaintiff does not cite any authority supporting his claim that this alone bestows a 
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legal duty between Defendants and Plaintiff individually. 

Violation of Contra Costa County Urgency Ordinance 2020-26 (“Ordinance”) 

The Ordinance, among other things, prohibited an owner of commercial real property from 

terminating “a tenancy for any no fault cause for eviction.” (Id. at Section 3(b).) It also required any 

notice of termination of a tenancy to include the reason for the termination. (Id. at Section 4(a).) If a 

landlord violated the Ordinance, it allows for a tenant to institute a civil proceeding for injunctive 

relief, money damages, and “whatever other relief a court deems appropriate.” (Id. at Section 8(b).)  

As noted above, the Contract at issue was between Fantasy Gifts and Defendant LBG Hilltop, LLC. 

Plaintiff, individually, was not a tenant. As such, the Ordinance does not apply to Plaintiff.  

Breach of Contract 

“To prevail on a breach of contract cause of action, [plaintiff] must establish (1) a contract; (2) its 

performance or excuse for nonperformance; (3) breach; and (4) damages.” (Stockton Mortgage, Inc. 

v. Tope (2014) 233 Cal.App.4th 437, 447.) Again, the Contract at issue is in the name of Fantasy Gifts, 

and not Plaintiff individually. The FAC fails to allege any contract between Plaintiff individually and 

any of the Defendants. As such, this cause of action fails.  

Violation of California Business and Professions Code §17200 et seq. 

California’s unfair competition law, as set forth in California Business and Professions Code §17200 et 

seq. (“UCL”) “broadly prohibits ‘an unlawful, unfair or fraudulent business act or practice and unfair, 

deceptive, untrue or misleading advertising.’” (Puentes v. Wells Fargo Home Mortgage, Inc. (2008) 

160 Cal.App.4th 638, 644-45.) “By proscribing ‘any unlawful’ business practice, ‘section 17200 

borrows violations of other laws and treats them as unlawful practices’ that the unfair competition 

law makes independently actionable.” (Id. at 644, quoting Cel-Tech Communications, Inc. v. Los 

Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 180.)  

The FAC appears to base the UCL claim on the violation of the Ordinance. As discussed above, Plaintiff 

individually does not have a claim under the Ordinance. Nor has Plaintiff properly pled any other basis 

for alleging a UCL claim individually.  

Plaintiff Victor Suchit alleges all four causes of action in his name individually. All of the claims relate 

to a lease (or license agreement) between Fantasy Gifts LTD and Defendant LBG Hilltop, LLC. Plaintiff 

does not cite any authority showing that he, individually, somehow obtained the rights of the 

corporate entity or to pursue claims in his own name on its behalf. Although there may be viable 

claims made by the corporation, the corporation is not named as a party at this time.  

Defendants’ demurrer is sustained as to all causes of action for failure to plead facts sufficient to 
constitute a cause of action. (CCP §431.10(e).) Plaintiff is granted leave to amend. 
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11. 9:00 AM CASE NUMBER:  MSN22-0055 
CASE NAME:  STATE FARM  VS.  RACHAEL HARRIS 
HEARING ON PETITION FOR APPOINTMENT OF UMPIRE 
*TENTATIVE RULING:* 
 

 The hearing is continued by the Court to July 6, 2022, at 9:00 a.m., in Department 21.  
The Court cannot set an earlier continuance date due to calendar conflicts. 
 
 The parties are ordered to conduct further meet-and-confer discussions in the 
manner prescribed below.  The parties shall file a joint statement on or before June 22, 2022, 
advising the Court whether they have agreed on a “competent, impartial umpire“ in 
accordance with the subject insurance policy.  If they have agreed, the Court will take the 
continued hearing off calendar. 
 
 A. Meet-and-Confer Discussions. 
 
 The meet-and-confer discussions shall be conducted in the form of a videoconference 
meeting, with all of the following persons present and participating actively during the entire 
meeting: Gene V. Halavanau, attorney for respondent Harris; Robert Bresee, respondent’s 
appraiser; David B.A. Demo, attorney for petitioner State Farm; and James Wilson, 
petitioner’s appraiser.  During this meeting, the participants shall discuss the resumes of 
potential appraisal umpires, one by one, until the earliest of the following developments 
occurs: (1) the parties agree on an umpire; (2) the parties have considered and rejected at 
least 25 resumes, or; (3) the meeting has been conducted for at least three hours.  When 
considering resumes one by one, the parties shall alternate between resumes proposed by 
respondent Harris and resumes proposed by petitioner State Farm.  The Court concurs with 
petitioner’s position that the umpire need not be a retired judge, and respondent shall 
consider resumes from persons with other qualifications in good faith. 
 
 If the parties are unable to agree on an umpire through these meet-and-confer 
discussions, the Court may initiate the procedure prescribed by section 1281.6 of the Code of 
Civil Procedure at the July 6 continued hearing.  The Court would propose five nominees 
who meet the statutory criteria, but the parties are admonished that those five nominees 
would not include any nominee that the parties have already suggested in their papers.  
The result may be a list of five nominees who are all unfamiliar to, and may even be 
unsatisfactory to, both sides. 
 
 In the alternative, the Court may conclude that the selection process has failed not at 
the umpire stage, but rather at the earlier appraiser stage.  The subject insurance policy 
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requires that the parties select “competent, disinterested” appraisers.  It would appear to 
the Court that competent and disinterested appraisers should have been able to agree 
between themselves on an umpire.  If the Court concludes that the parties’ appraisers have 
not been acting competently and with disinterest, the Court may order the parties to 
terminate the services of their current appraisers and to select new appraisers.  The Court 
would then intervene only if the new appraisers were unable to agree between themselves 
on an impartial umpire. 
 
 In conclusion, the Court finds that the puzzling inability of the parties’ counsel and 
appraisers to cooperate in this comparatively straightforward matter has done and continues 
to do a disservice to the parties, and has unnecessarily burdened an already strained judicial 
system.  The Court has not yet had occasion to determine whether any conduct in this regard 
is sanctionable, but the Court reserves the right to make such a determination in future 
proceedings.  The statutory appraisal process contemplates cooperation; the parties shall 
begin cooperating. 
 
 B. Arbitration Completion Date. 
 
 The request by respondent Harris for a 60-day arbitration completion date is denied 
without prejudice.  The Court has very little power to tell arbitrators how to conduct an 
arbitration.  (See generally, Titan/Value Equities Group, Inc. v. Superior Court (1994) 29 
Cal.App.4th 482, 486-489.  See also, MKJA, Inc. v. 123 Fit Franchising, LLC (2011) 191 
Cal.App.4th 643, 661-662.)  The Court does have the statutory power to set an arbitration 
completion date when necessary.  (Code Civ. Proc., § 1283.8.  See Bosworth v. Whitmore 
(2006) 135 Cal.App.4th 536, 545-550.)  However, the Court finds that this power should not 
be used lightly, and respondent has failed to show good cause for setting an arbitration 
completion date before an umpire is named and the appraisal panel has begun its work.  
The Court does not contemplate setting an arbitration completion date unless respondent 
can show egregious delay on the part of petitioner State Farm or the appraisal panel. 

 
 

  

 

    

12. 9:00 AM CASE NUMBER:  MSC20-02565 
CASE NAME:  HOWELLS  VS.  REDDY 
HEARING ON ORDER TO SHOW CAUSE RE PRELIMINARY INJUNCTION 
*TENTATIVE RULING:* 
 
Unopposed request for a preliminary injunction against Karen Howells is granted. The court will sign 
the order provided. 
 

 

 


